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Overview
COVID-19 is an unprecedented, unannounced pandemic which pounced upon
us without giving us any chance. Today, companies who do not have the Force
Majeure clause in their contracts or any other in-built contractual protections
are compelled to take recourse to section 56 and/or void their contract or are
forced to re-negotiate the terms. This is leading to financial and commercial
loss of either side of the transaction.
COVID-19 has taught us that it is absolutely essential to have all the contractual
safeguards built in, so as to mitigate the impact of such unforeseen events. In
this article, we shall discuss some of the essentials of your contract to protect
you against such pandemics in the future, how to ensure that these clauses are
fair to the suffering party but at the same time how such clauses are not
misused. However, such negotiations should occur before the contract is
finalized and the understanding should be captured in writing.
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Different Clauses of the Contract:
1. Force Majeure (FM clause):
Obviously, the first clause which you need to mandatorily include in your contract is force
majeure clause. The FM clause entitles the parties to suspend their commercial obligations
on account of certain unforeseen events. These events need to be enumerated in the
clause. One should keep the following things in mind while drafting a force majeure clause:
a)

It should be broad enough to cover all kinds of unforeseen events. Importantly events

such as `Act of God’, ‘government action, pandemics and epidemics, consequences of
government action etc. should be included. Apart from mentioning specific events, suffix
phrases such as `including but not limited to’. This would give a flavour that the clause is
not limited to the enumerated events but includes other similar events as well.
b)

Triggering of the force majeure clause should not be restricted to impossibility of

performance but should also cover delays caused due to the unforeseen event. For
instance, language such as “No party shall be held liable for non performance or delay in
performance” should be used. This would have the effect of making the operation of the
clause broader. It would encompass not only impossibility of performance but also any
delay in the performance of the contract.
c)

The FM clause should contain a time limit till which the contract would remain

suspended. Post that, provision for termination should be made. For instance, the parties
should agree that if the force majeure event does not subside within six months, the
contract may be entitled to be terminated. If the contract is terminated under the force
majeure clause, make sure to have all the post-termination requirements such as returning
of confidential information and intellectual property, applicable to such termination.
d)

The party who invokes force majeure should also have an additional liability of making

best efforts to mitigate the situation. The force majeure clause should contain this
language, that either party shall invoke the clause only after best efforts have been made to
mitigate the same. This would prevent frivolous invocation of the force majeure clause.
e)

Formal requirements such as giving notice before invoking a force majeure clause

should be in-built in the contract. Typically, a 7-10 day notice from the date of impossibility
should be required to be given.
f)

Another thing which needs to be kept in mind is that force majeure should operate

only till the unforeseen event lasts. Post that, the party invoking force majeure should
perform his obligations. Financial incapacity owing to the force majeure event should not
be a ground for further delay.
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Different Clauses of the Contract:
2.

Amendment:

Typically, the Amendment clause is a boiler-plate or standard clause and hence is often
ignored by those drafting a contract. However, keeping in view, the situation today, it
becomes an important contractual provision. If in the current situation, you do not have a
force majeure clause in-built in your contract, but if you do have an amendment
provision, you can, based on mutual consent, amend your contract and include the force
majeure clause therein. Hence, it is important to include the amendment clause in the
contract.

3.

Liquidated damages:

This clause entitles the buyer to levy a pre-agreed percentage of penalty on the supplier
on account of delay. If you do not have a force majeure clause in your contract or if the
force majeure clause is not wide enough to cover pandemics, you may invoke the
liquidated damages provision and charge penalty for the delay.

4.

Time is of the Essence of the Contract:

If ‘Time is of the essence of the contract’ is insisted upon in the contract or if the same
can be gathered from the conduct of the parties, it is always better to have a saving
provision in the clause which provides that in the event if a contract is impossible to
perform or its purpose has been hit by the unforeseen event, then either the contract can
be declared void under section 56 of the Indian Contract Act or if the time period during
which the contract is impossible to be performed or its purpose will not be achieved if
performed during that period, then such time period is excluded from the time period for
performance of the obligations of the parties under the contract.
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How do we to ensure that the clauses are fair?
1.

Adding the words ‘best efforts’ language to the relevant clause is the fairest way to

ensure that force majeure clause is not misused. This would require the party invoking
the clause to show that they took all possible precautions to mitigate the hardship or
damage arising from or consequential to the unforeseen event.
2.

The phrase ‘Time is of the essence of the contract’ should be included in the

contract. While it can also be gathered from the conduct of the parties that “time is of
the essence of the contract”, it is always better to have such a clause inserted in your
agreement. If you do not have a force majeure clause, then typically, you would take the
recourse of section 56 of the Indian Contract Act (doctrine of frustration of contract).
Section 56 is attracted to impossibility to perform. Hence, having the wording that
“time is of the essence of the contract”, will help parties in showing how time was
important to the purpose of the contract and a delay has voided the same.
3.

Another way is to introduce the consequences of breach of the requirement of

providing of notice invoking the force majeure clause as this will ensure the party
invoking to provide timely intimation to enable the receiving party to take steps at his
own end to mitigate the loss or damages.
4.

The Receiving party may impose some nominal damages, if he suffers any loss or

damage due to such delay on part of the defaulter.
5.

The party invoking the force majeure should be required to fulfil the obligations as

soon as the operation of force majeure ends.

Conclusion
A pandemic does not announce itself beforehand. Hence, it is important that you build
in all the necessary safeguards in your contract. Having a well-drafted force majeure
clause is just the first step towards the same. Include the aforementioned clauses to
remain protected against any unforeseen event.
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