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The onset of the COVID-19 pandemic in February/March 2020,
the entire global economy has been pushed into disarray. The
lockdowns and other severe preventive measures which are
being taken to reduce the spread of this deadly disease have
made it increasingly difficult for individuals as well as companies
to honor their commercial obligations.
Now, the question which begs our attention is that how would a
pandemic such as COVID-19 affect existing contracts. The one
contractual provision, which has often been repeated with regard
to impact of COVID-19 on existing commercial contracts is Force
Majeure. Force Majeure simply put, is a clause which enables the
parties to a contract, to suspend their obligations, for a
temporary period of time, owing to the occurrence of some
unforeseen events and such unforeseen events are typically
outlined in the clauses of the contract. However, even dehors of
the contract, Force Majeure has its statutory basis in section 32 of
the Indian Contract Act (ICA)1. Through this brief head-up, we aim
to bring you up to speed with regard to the basics of Force
Majeure during such pandemics.
1

CERC v. Energy Watchdog, 2017 SCC Online SC 378
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FORCE MAJEURE CLAUSE
The phrase `Act of God’ refers to an unforeseen event that has arisen
from natural causes, is extraordinary in nature and its nature is such
that it could not be controlled by human forces. While drafting a Force
Majeure Clause or a FMC, certain unforeseen events or situations are
classified as Force Majeure Events. These typically include both natural
and non-natural events such as floods, earthquakes, wars, military
action, government action, etc. and ordinarily are always framed
broadly wherein the phrase `Act of God’ is also typically included as a
Force Majeure Event.

DOES A PANDEMIC SUCH AS COVID-19 FALL WITHIN THE SCOPE
OF ACT OF GOD?
Would including this phrase `Act of God’ in your Force Majeure Clause
protect you against such pandemics? One way of proving that this is a
Force Majeure event is by looking to the contractual provision. If the
Force Majeure events outlined in the clause expressly include a
pandemic or epidemic, etc. then under the contract you can invoke the
Force Majeure Clause. If a specific reference is not given, look for
generic words which broaden the scope of the clause such as `included
but not limited to’ and apply the ejusdem generis rule (If specific words
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are followed by general words, these words are given the same
meaning as the specific words).
If your force majeure clause does not expressly include pandemic or
epidemic or such similar words, then COVID-19 in itself, may or may
not constitute an Act of God, owing to its controversy over its origins,
extraordinary nature and the allegations made against China, the fact
remains that a pandemic of this scale could not have been anticipated,
therefore, mere invocation of `Act of God’ may not be adequate to
protect you. It is not the pandemic itself which has interrupted the
performance of the contract but the ensuing lockdown. Hence, a
phrase such as `governmental action’ or `arising out of an Act of God’
may be relied upon as well. Also, generic terms such as `included but
not limited to’ would also help if clause is broad enough to cover it.
Having said the aforesaid, on February 19, 2020, the Finance Ministry
issued an office memorandum2, wherein it was stated that
`Coronavirus should be treated as a natural calamity and Force
Majeure should be invoked, wherever appropriate’. However, this is
not a binding document and parties to a contract, especially, if one of
the parties is not the government, are free to go by the contractual
provisions.

2

Office Memorandum No.F. 18/4/2020-PPD titled ‘Force Majeure Clause’, issued by Department of
Expenditure, Procurement Policy Division, Ministry of Finance.
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REQUIREMENTS OF NOTICE UNDER FORCE MAJEURE CLAUSE:
A Force Majeure Clause typically also has notice requirements,
wherein the defaulting party is required to intimate the other party
that unforeseen circumstances have interrupted performance and
hence Force Majeure needs to be invoked within a typically provided
maximum duration. Even if such a requirement is not expressly
provided for in the clause, in the interest of natural justice and to avoid
any dispute over delay, you should ideally inform the other party of
your intention to invoke the Force Majeure clause. However, if the
unforeseen event continues beyond the maximum duration, then a
Force Majeure Clause would ideally contain an option of termination
which would be co-terminus with your termination clause in the
contract.
WHAT IF YOUR CONTRACT DOES NOT HAVE A FORCE MAJEURE
CLAUSE?
What if the commercial contract does not have a Force Majeure Clause,
how would you face the current situation? This is where Section 56 of
the Indian Contracts Act comes into play. Section 56 of the Indian
Contracts Act deals with contracts, subsequent to entering into which,
the performance becomes impossible.
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It states the following:
“Contract to do act afterwards becoming impossible or
unlawful—A contract to do an act which, after the
contract is made, becomes impossible, or, by reason of
some event which the promisor could not prevent,
unlawful, becomes void when the act becomes
impossible or unlawful.”
On a close examination of this provision, we understand that there are
two ingredients for the applicability of section 56 to make the contract
void:
1. Object/purpose of the contract becoming impossible (or
unlawful) after it is entered into.
Impossibility means that the act to be performed has become so
impracticable now that it has defeated the object or the purpose
of the contract itself. Some of the grounds on which impossibility
to perform may be claimed are: destruction of subject-matter of
the contract, change of circumstances and government
intervention. The contract would become void from the date of
impossibility. If you are the buyer and you have paid any
advance payment, then in terms of section 65 of the Indian
Contract Act, you shall be entitled to refund of the same.
However, please note that delay and impossibility are two
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different things. In order to avail section 56, the performance of
the contract should have been made impossible. A mere delay
will not constitute impossibility to perform.

2. An unforeseen event which the promisor could not prevent
Unforeseen event means an event which could not be foreseen
by the promisor on the date of making the promise of
performance his obligation under the contract. Covid-19 (or any
pandemic or epidemic) will definitely fall within the category of
‘unforeseen event’ as it was impossible for the promisor to
foresee such pandemic/epidemic at the time of entering into the
contract

let

alone

foresee

the

consequences

of

the

pandemic/epidemic on the contract and definitely such an event
could not have been prevented by the promisor. However, if the
other party is able to show that the promisor could have taken
some reasonable steps to mitigate the consequences of this
unforeseen event, the legal consequences could be different.
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REMEDIES FOR PARTIES UNDER THE CONTRACT:
Available remedies for the defaulting or delaying party:
Thus, if you are the defaulting party who has not been able to perform
the contract owing to the pandemic, you can,
a) either invoke force majeure clause, if the same has been provided in
the contract or,
b) argue for the frustration of the contract or,
c) negotiate with the other party for extension of time.

Available remedies for the non-defaulting or other party:
If time is of the essence for the contract and the defaulting party has
not honoured the same, neither invoked a Force Majeure, you may sue
the defaulting party for breach.
Available remedies for any relevant party to the contract:
While a termination simpliciter can be done on giving a stipulated
notice (if provided in the contract), this remedy should be opted for if
no other remedies can be pursued. This may lead to economic losses
and should be pursued only if there is no other remedy available to
either party.
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While COVID-19 is an unprecedented situation it is
necessary that you allow REGIUS LEGAL LLP to analyze
your contract to help you assess whether any of the
aforesaid remedies or any other innovative legal strategy
is required be framed to protect your interest.

OFFICE ADDRESS: Queens Mansion, A.K.Nayak Marg, Prescott
Road, Fort, Mumbai 400 001
O: +91 22 22078786, +91 22 22078787 E:office@regius.legal
www.regius.legal
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